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VEMORANDUM OPI NI ON AND ORDER

David Penn was arrested and allegedly beaten by Chicago
State University police. He is suing Chicago State University
(“Chicago State”), Veronica Harris, Melvin Jones, Wendell Mack,
and unknown supervisors (the “officers”) under 28 U.S. C. 88 1983
and 1988 for violating his Fourth, Fifth, and Ei ghth Amendment
rights, malicious prosecution, and false arrest. Before the
Court is Mack’s Rule 12(b)(6) motion to dism ss all of Penn's
claims against him and Harris and Jones’ notion for summary
judgment on Counts V (conspiracy) and XIV (false arrest and
mal i ci ous prosecution).

BACKGROUND

During the fall senester of 1998, Penn was a full-tine
student at Chicago State. In the early norning hours of
Decenmber 10, 1998, a fire alarm sounded in Penn’s dormtory,

whi ch was evacuat ed. Officers Harris, Jones, and Mack were



enpl oyed as Campus Police Officers on Decenber 10, 1998, and
assisted in the dormtory’ s evacuation. The fire alarm proved
to be a false one, but the students remi ned outside for about
forty-five mnutes. Seeing no reason to continue standing in
the cold with little clothing, the students becane agitated and
sought readm ttance to the dormtory. The crowd of alnmost 300
students grew angry, and Penn and others began yelling and
beating on the w ndows.

Harris notioned for Penn to come inside. Once he was
inside, the officers allegedly beat and kicked him The
officers arrested Penn and charged him with battery against
Harris. Penn was held for several hours and released on a
personal recogni zance bond. Penn’s battery charge was | ater
stricken with [ eave to reinstate.

The officers contend that Penn was engaging in disorderly
conduct by inciting the crowd outside. They brought Penn inside
to separate himfromthe others and al |l egedly had probabl e cause
to arrest himfor disorderly conduct. Arguing that the disputed
events occurring inside the dormtory are irrelevant for summary
j udgnment purposes, the officers do not articulate their version
of the events once Penn was inside the dormtory.

Penn contends that he was not acting differently than the

rest of the crowd and that he was not inciting anyone to



vi ol ence. Feeling cold, sick, and suffering from asthnma, Penn
yel | ed and pounded on the wi ndows to get the attention of those
i nsi de. Once inside, Penn maintains that the officers began
beating himfor no reason and concocted a reason for his arrest
after his unprovoked beating. Penn also nmaintains that Harris
failed properly to fill out the police report detailing his
arrest.

MACK' S MOTI ON TO DI SM SS

I n consi dering def endant Mack’s notion to disniss, the Court
“must accept as true all well-pleaded factual allegations and
draw reasonabl e inferences in favor of the plaintiff.” Capitol
Leasing Co. v. FDIC, 999 F.2d 188, 191 (7th Cir. 1993).

Def endant Mack seeks dism ssal of all counts directed at
him arguing that the statute of limtations bars all such
cl ai ns. Mack states that the statute of |limtations is two
years for all clainms against him which arise fromthe events of
Decenber 10, 1998. Penn did not name Mack as a defendant until
Decenber 17, 2000, when Penn fil ed his second anended conpl ai nt.
As a result, Muck asserts that Penn’'s clains against him are
barr ed.

The two-year statute of limtations for personal injury
clains applies to Penn’s 8 1983 and Illinois state clains

agai nst Mack. 735 ILCS 5/13-202. Manl ey v. City of Chicago,



236 F.3d 392, 395 (7th Cir. 2001). All of Penn’s clainms agai nst
Mack, with the exception of the malicious prosecution claim
accrued on Decenber 10, 1998. Mack was not identified as a
defendant wuntil Penn filed his second anmended conplaint on
Decenmber 19, 2000. Unl ess Penn’s second anended conpl aint
rel ates back to the original conplaint filed Decenmber 12, 1999,
Penn’ s cl ai ns agai nst Mack are barred.

Federal Rule of Civil Procedure 15(c) allows an anmendnment
to the pleadings to relate back to the date of the original
pl eadi ng when:

(1) relation back is permtted by the Ilaw that

provi des the statutes of limtations applicable to the

action, or (2) the claim asserted in the anended

conplaint arose out of the conduct, transaction or

occurrence set forth in the original pleading, or (3)

t he amendnent changes the party or the nam ng of the

party against whom a claim is asserted if the

foregoing provision (2) is satisfied and, of the
sunmmons and conplaint, the party to be brought in by
amendnent (A) has received such notice of the
institution of the action that the party will not be
prejudi ced in maintaining a defense on the nerits, and

(B) knew or should have known that, but for a m stake

concerning the identity of the proper party, the

action would have been brought against the party.
Feo. R. CGv. P.  15(c). The Seventh Circuit has interpreted
Rule 15(c)(3) to permt an amendnent to relate back to the
original conplaint only where an error was made concerning the

identity of the proper party and where that party is chargeable

with know edge of the nmi stake. King v. One Unknown Feder al



Correction O ficer, 201 F.3d 910, 914 (7th Cir. 2000)(citations
om tted).

When plaintiffs fail to sue the correct party because they
| ack know edge of the identity of the proper party, they fail to
satisfy the requirenments of Rule 15(c) and an anmendnent nam ng
the correct party does not relate back to the filing of the
original conplaint. 1d. Such is the case here. Penn did not
m stakenly sue the wong party; he sinply did not know the
identity of the correct party. Hi s second amended conpl ai nt
cannot cure this discrepancy, and therefore all of Penn’s clains
directed at Mack, except the mmlicious prosecution claim are
dism ssed for failure to state a claim

Penn’s claimfor malicious prosecution, on the other hand,
woul d not have accrued until the charges were dism ssed. The
Court takes judicial notice that the crimnal charge against
Mack was stricken with |leave to reinstate on March 29, 1999.
Henson v. CSC Credit Services, 29 F.3d 280, 284 (7th Cir. 1994)
(A court may take judicial notice of matters of public record.).
Thus, the statute of limtations does not bar Penn’'s malicious
prosecution claimdirected at Mack.

Bef ore analyzing Mack’s notion to dismss the malicious
prosecution claim however, the Court notes that Penn did not

specifically respond to the notion to dismss. The notion to



dismss was filed at the same tine as the notion for summary
judgnment, to which Penn did respond. It is unclear whether
Penn’s response was directed solely to the summary judgnent
nmotion or to both the summary judgnment notion and the notion to
di sm ss. It is unclear whether Penn had no objection to
dism ssing the clains against Mack entirely, or w shed to

resolve the notion to dism ss as a notion for summary judgment.

Nevertheless, the Court wll consider the nmalicious
prosecution claim directed at Mack wth the nmalicious
prosecution clains addressed below in the notion for summary
j udgment . A district court may consider a claim for sunmary
j udgnment even t hough neither party has noved for it. Eliasen v.
Itel Corporation, 82 F.3d 731, 738 (7th Cir. 1996). Although
the court nust not do so without giving the party against whom
the court proposes to enter sunmary judgnent notice of what is
in store for that party, id., this is not a problemhere. The
mal i ci ous prosecution clainms at issue rest upon the identical
factual predicate and |egal argunents, which Penn has |aid out
in full in his response to the summary judgnent notion

HARRI S AND JONES' MOTI ON FOR SUMVARY JUDGVENT

Summary j udgnment i s proper when “t he pl eadi ngs, depositions,

answers to interrogatories, and adm ssions on file, together



with the affidavits, if any, show that there is no genuine i ssue
as to any material fact and that the noving party is entitled to
a judgnment as a matter of |aw” Fep. R. Civ. P. 56(c); see also
Cel otex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986). I n
det erm ni ng whet her a genui ne i ssue of material fact exists, the
Court construes all facts in the light nost favorable to the
non- novi ng
party and draws all reasonable and justifiable inferences in
favor of that party. See Anderson v. Liberty Lobby, Inc., 477
U. S. 242, 255 (1986). “Credibility determ nations, the weighing
of the evidence, and the drawing of legitimate inferences from
the facts are jury functions, not those of a judge, whether he
is ruling on a notion for summary judgnent or for a directed
verdict.” Freeman v. Madi son Metropolitan School District, 231
F.3d 374, 379 (7th Cir. 2000), quoting Anderson, 477 U S. at
255, 106 S.Ct. 2505.
Mal i ci ous Prosecution and Fal se Arrest Clains

To proceed under his malicious prosecution claim under 8§
1983, Penn nust establish that (1) he has satisfied the
I1linois” requirements for a state |law malicious prosecution
claim (2) the malicious prosecution was commtted by state
actors; and (3) he was deprived of Iliberty. Reed v. City of

Chi cago, 77 F.3d 1049, 1051 (7th Cir. 1996). “To state a claim
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for malicious prosecution under Illinois law, a plaintiff must
allege that: (1) he was subjected to judicial proceedings; (2)
for which there was no probable cause; (3) the defendants
instituted or continued the proceedings maliciously; (4) the
proceedi ngs were termnated in his favor; and (5) there was an
injury.” 1d. (citation omtted).

The officers maintain that Penn cannot satisfy the fourth
prong of a state nmalicious prosecution claimrequiring that he
prove the charges were termnated in his favor. On March 29,
1999, the battery charge agai nst Penn was stricken with | eave to
reinstate (“SOL"). Courts inthis district disagree whether
the SOL order of crimnal charges constitutes a favorable
term nation of the case for purposes of a malicious prosecution
claim Conpare David v. Village of Oak Lawn, 954 F. Supp. 1241,

1244 (N.D. 111. 1996) with Devine v. Rubel, No. 96 C 7619, 1997

W 392170 (N.D. Ill. 1997). This Court need not enter the
debate on whether the SOL disposition constitutes a favorable
term nation of Penn’s charge, however, as Penn cannot establish
that the officers | acked probable cause for his arrest.

The existence of probable cause for Penn’'s arrest is a
conplete defense to Penn's false arrest and nmalicious
prosecution actions wunder both Illinois and federal |aw.

Schertz v. Waupaca County, 875 F.2d 578, 582 (7th Cir. 1989);



Burghardt v. Rem yac, 207 IIIl.App.3d 402, 565 N. E. 2d 1049, 1052

(1991). The determ nation of probable cause is a m xed question
of law and fact. Ornelas v. United States, 517 U.S. 690, 696,
116 S.Ct. 1657, (1996); Cervantes v. Jones, 188 F.3d 805, 811
(7th Cir. 1999). But when facts sufficient to create probable
cause are undisputed, probable cause is a question of |aw.
Cervantes, 188 F. 3d at 811; People v. Cooke, 299 |11l . App. 3d 273,
701 N. E.2d 526, 529 (1998). Of course, a dispute concerning
sone facts relevant to the probable cause analysis does not
preclude a finding of probable cause so long as the finding
survives after adopting the plaintiff’s version of the disputed
facts for which there is some support in the record. Cervantes,
188 F.3d at 811. Probable cause means “the existence of such
facts and circunstances as would excite the belief, in a
reasonabl e m nd, acting on the facts within the know edge of the
prosecutor, that the person charged was guilty of the crime for
whi ch he was prosecuted.” Id. (citation omtted); see Frye v.

O Neill, 166 I11.App.3d 963, 520 N. E. 2d 1233, 1241 (1988). This

anal ysis is based on factual and practical considerations of

everyday life on which reasonable and prudent nmen, not | egal

technicians, act.’” Hunphrey v. Staszak, 148 F.3d 719, 726 (7th
Cir. 1998)(quoting Brinegar v. United States, 338 U. S. 160, 175,

69 S.Ct. 1302 (1949)). I nportantly, the official’s subjective
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belief as to the | egal basis of the prosecution is irrelevant;
the test for probable cause is an objective one. Graham v.
Connor, 490 U.S. 386, 398, 109 S.Ct. 1865 (1989)(“The Fourth
Amendnent inquiry i s one of ‘objective reasonabl eness’ under the
circunstances . . ..”"); Potts v. City of Lafayette, 121 F.3d
1106, 1113 (7th Cir. 1997); Sheik-Abdi v. MClellan, 37 F.3d
1240, 1247 (7th Cir. 1994).

Illinois law provides that a person commts disorderly
conduct when he “[d]oes any act in such unreasonabl e manner as
to alarm or disturb another and to provoke a breach of the
peace . . ..” 720 ILCS 5/26-1. “Disorderly conduct has never
had a precise definition; the types of conduct that may be
di sorderly conduct ‘al nost defy definition.”” Biddle v. Martin,
992 F.2d 673, 677 (7th Cir. 1993)(citations omtted). Whether
particul ar conduct is disorderly therefore depends not only on
t he conduct itself but also on the conduct’s unreasonabl eness in
relation to the surrounding circunstances. 1d. Three elenents
are required: the defendant’s conduct nust (a) be unreasonabl e,
(b) disturb or alarm another, and (c) threaten to provoke or
provoke a breach of the peace. 1d.

Al t hough arguing with a police officer may not by itself be
a violation, other circunmstances may | ead to the concl usion that

an individual’s behavior does constitute disorderly conduct.

- 10 -



ld. “[T]he reasonabl eness of a person’s behavior i s necessarily
tied to the facts and circunstances of the situation in which he
or she is placed[, and]. . . an officer on the job need not have
proof beyond a reasonable doubt in order to nake an arrest.”
ld. (citation omtted).

Penn does not dispute that he was standi ng outside with 300
hundred other students who were increasingly angry that they
were being kept outside in the cold. He does not dispute that
he began banging on the w ndows and yelling at the officers
i nside the building. Penn argues that he and the crowd had a
legitimate reason to be upset about being kept outside in the
col d. He states that others were yelling and banging on the
w ndows as wel | . He al so argues that he was not inciting the
crowd. Even if these facts are accepted as true, they do not
negate Penn’s individual actions. The undisputed facts
establish that the officers had a sufficient basis for probable
cause to arrest Penn for disorderly conduct.

Penn asserts that the officers did not have probabl e cause
for his arrest. Al t hough he was charged with battery, the
officers maintain that probable cause existed that Penn was
engagi ng in disorderly conduct. Proof of probable cause to
arrest Penn on a charge closely related to charge upon which he

was ultimately prosecuted is sufficient to defeat his malicious
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prosecution and false arrest clains. Kelley v. Myler, 149 F. 3d
641, 647-48 (7th Cir. 1998). Penn argues that battery is not
sufficiently related to disorderly conduct because disorderly
conduct is not a lesser included offense of battery. Penn
msinterprets the law on this point, however. Di sorderly
conduct need not be a |l esser included offense of battery for the
charges to be closely related for purposes of determ ning
whet her probabl e cause exi sted. Id. (finding that crimna
trespass and resisting a |law enforcenent officer sufficiently
rel at ed).

In this case, the officers notioned for Penn to cone inside
because of his behavior outside the dormtory. The events
inside the dormtory remain disputed, but they were set in
nmotion by Penn’'s undisputed behavior outside. G ven the
circunstances, the two charges are sufficiently related for
pur poses of determ ni ng whet her probable cause existed for his
arrest.

Even if probable cause did not actually exist for Penn’s
arrest, qualified immunity my shield the officers from
liability if reasonable officers would have believed that
probabl e cause existed to arrest Penn. Id. at 648. In
determ ning whether qualified immunity applies, this court

considers: “(1) whether the plaintiff has asserted a violation
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of a federal constitutional right, and (2) whether the
constitutional standards inplicated were clearly established at
the time in question.” Eversole v. Steele, 59 F.3d 710, 717
(7th Cir. 1995). Although qualified imunity is a defense to a
§ 1983 suit, the burden of neeting the elenments of this two-part
test rests on the plaintiff. See Spiegel v. Cortese, 196 F.3d

717, 723 (7th Gir. 2000).

Because qualified imunity protects all “but the plainly
i nconpetent or those who knowi ngly violate the law,” a |aw
enf orcenment officer will be inmmune to clains based on an arrest

wi t hout probabl e cause unless “it is obvious that no reasonably
conpetent officer” would have believed that there was probable
cause to arrest. Malley v. Briggs, 475 U S. 335, 341, 106 S. Ct.
1092 (1986). Thus, qualified inmmunity applies to officials who
correctly determ ne that probable cause to arrest exists and to
t hose who reasonably but m stakenly conclude that it does.
Spi egel, 196 F.3d at 723. In this context, the law tol erates
reasonabl e error because officials should not err always on the
side of caution because they fear being sued. Id. (internal
guotation marks and citation omtted). Their actions will be
cl oaked with qualified imunity even if the arrestee is |ater
found i nnocent. Jenkins v. Keating, 147 F.3d 577, 585 (7th Cir.

1998). Thus, the review ng court should ask whether an offici al
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“acted reasonably under settled law in the circunstances.”
Hunmphrey, 148 F.3d at 725 (7th Cir. 1998).

Penn’s right to be free fromarrest w thout probable cause
was clearly established at the tinme he was arrested. Moreover
the officers faced a crowd of 300, growing angrier by the
m nute, and confronted individuals yelling and pounding on the
wi ndows. As discussed above, these officers could reasonably
believe that Penn’s behavior constituted probable cause to
arrest him for disorderly conduct, entitling themto qualified
i nuni ty.

Penn also fails to denonstrate that he suffered an
unconstitutional deprivation of |I|iberty. To succeed on his
mal i ci ous prosecution claim Penn nmust show that he suffered
incarceration or some other palpable injury. Spi egel v.
Rabi novi t z, 121 F.3d 251, 255 (7th Cir. 1997). Hi s
incarceration imrediately following arrest is not enough,
however. “An arrest and incarceration until an accused can post

bai | does not constitute a sufficient constitutional deprivation

of liberty to neet the deprivation of liberty element of a
mal i ci ous prosecution claim” See Mzwicki v. City of
Naperville, No. 96 C 5508, 1999 W. 413501 *11 (N.D. IIl. 1999).

See al so Sneed v. Rybicki, 146 F.3d 478, 481 (7th Cir. 1998) (“A



plaintiff who alleges only that he was arrested and detai ned
wi t hout probable cause has only pled false arrest.”).

Penn argues that he suffered physical injuries from the
officers’ actions while subduing him He further alleges that
he suffered nmentally and had to see a psychol ogist as a result.
Any physical injuries suffered by Penn, however, are related to
his excessive force claim and did not result fromthe cri m nal
prosecution. Penn also fails to cite any authority in support
of his proposition that psychol ogical treatnent for depression
resulting from a malicious prosecution constitutes a
constitutional deprivation of |iberty. In any event, it is
difficult to conceive of voluntary psychol ogical treatnment as a
deprivation of Iliberty in any sense, and certainly not a
deprivation of constitutional magnitude.

Conspi racy

Penn alleges in Count V of his conplaint that the officers
conspired to violate his civil rights. The officers point out
that Penn further alleges in the conplaint that the officers
conspired to violate Penn’s statutory rights in violation of §
1983. The officers argue that Penn has not identified any
statutory rights violated by the officers other than § 1983
itself. Section 1983 is not a source of substantive rights,

t hey assert, and therefore cannot serve as a basis for Penn’s
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conspiracy claim Penn’s response, however, nmakes clear that he
is alleging that the officers conspired to batter him and to
accuse himfalsely of battering a police officer.

To state a claimunder 42 U. S.C. S 1983 for conspiracy, Penn
must allege “that the defendants directed thensel ves toward an
unconstitutional action by virtue of a nutual understandi ng” and
must support this with allegations of a “neeting of the mnds.”
Kuni k v. Racine County, 946 F.2d 1574, 1580 (7th Cir. 1991).
Unlike other types of <clains, conspiracy is subject to a
hei ght ened pl eadi ng standard; the plaintiff nust allege facts in
support of the cause of action. However, Penn need only plead
“sufficient facts from which a conspiracy may be inferred; the
facts detailing the conspiratorial agreement can be pleaded
generally, while those facts docunenting the overt acts nust be
pl eaded specifically.” Qui nones v. Szorc, 771 F.2d 289, 290
(7th Cir. 1985). Nonetheless, a plaintiff nmust al so all ege that
he has suffered an injury over and above the underlying torts at
i ssue. See Mendez v. Franklin Park Police Oficers, No. 98 C
2694, 1999 W 202907 *4 (N.D. 111. 1999).

In Niehus v. Liberio, 973 F. 2d 526, 530-32 (7th Cir. 1992),
the court upheld the trial courts’ withdrawal from the jury of
conspiracy and malicious prosecution counts in a 8 1983 action

al l eging excessive force by police officers because plaintiff
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had fail ed adequately to allege he suffered injury. Plaintiff,
who was arrested for drunken driving, alleged that police
officers attenpted to deprive him of his civil rights by
conspiring to suppress at trial evidence of mug shots, taped
interviews, and eyewitness testinmony in order to cover up the
physi cal brutality he suffered during his arrest. The court
observed that plaintiff did not allege that the conspiracy and

mal i ci ous prosecution inflicted any injury beyond that of the

excessive force itself. 1d. at 531. Absent injury there is no
tort, concluded the court, “and this is true of constitutiona
as of ordinary torts.” Id. at 531-32.

“A party may not cry ‘conspiracy’ and throw hinmself on the
jury’s nmercy.” Granenos v. Jewel Conpanies, Inc., 797 F.2d 432,
436 (7th Cir. 1986). In this case, Penn fails to allege any
injury beyond the injuries sustained in his battery and false

arrest clains. As a result, his civil conspiracy claim nust

fail.
CONCLUSI ON
For the reasons stated above, Wendell Mack’s notion to
dismss is granted. All claims directed against him are
di sm ssed. Harris and Jones’ motion for summary judgnent is

granted. Counts V and XIV of Penn’s conplaint are dism ssed.

I T 1S SO ORDERED



Harry D. Lei nenweber, Judge
United States District Court

Dat ed:




